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in Planning and Environmental Documents

Reoty '0
From Mr. E. M. Wood Aln et HPD=09
Regional Adnministrator
San Francisco, California
Ta
Mr. Kevin E. Heanue, Director
Office of Environment and Planning (HEP-1)
Washington, D.C.

Atzached is a copy of a July 25, 1991 letter from Caltrans and a
draft response prepared by the California Division. The issue of
consistency of design concept and scope of projects in
environmental documents with regiocnal plans and programs has
recently arisen when MPOs have defined a different scCope of
projects in a regional plan and/or program than the NEPA process
which is underway or has been completed for a project. Project
design concept and design scope are defined in the Interim
Conformity Guidance for the Clean Air Act Amendments. To date
this has not been a problem with regard to design concept of
projects, only with project scope. It is our view that to meet
the requirement of the Clean Air Act Amendments of 199C (CAAA)
will require better coordination between the MPO's and project
prcponents in developing transportation plans, programs and
environmental documents. Also the environmental community and
others will neec to better understand that long range
transportation p.ans are flexible documents subject to
modification as cenditions warrant and in most instances should
not include specific information on project scope as defined in
the interim CAAA guidance unless it is clear that the project
scope most likely will be subject to further refinement and
modification during the environmental review and TIP stages.

We concur in the california Division's statement concerning the
need for broadening of the scope of TIPS to not only progranm
funds for specific ROW or construction projects within reasonable
financial constraints, but also to provide a basis for _
considering the conformity of projects consistent yith NEPA;
i.e., projects of independent utility and with logical termini.
This could be accomplished by either including out years in the
TIP or providing a separate section in the TIP to deal with '
conformity. Better coordination is also needed between the MPO's
and project proponents in the timing of gnv1r9nmental docunents
in conjunction with inclusion of the project 1in a TIP for 4
conformity. With the exception of projects such as the advance.
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acquisition of right-of-way, environmental documents should
coincide with TIP conformity to the extent possible to avoid
differences in design concept and scope between the TIP and
environmental documents.

If certain features of design scope such as HOV lanes, are not
scheduled with initial construction as part of a project, but are
Transportation Control Measures (TCMs) included in applicable
SIPs, what commitments are necessary at the project level to
demonstrate expeditious implementation of TCMs for project
conformity? Do they need to be shown as staged in the TIP and/or
RTP? Attached for your information is a proposed MOU which
attenmpts to address this issue. What other commitments if any,
are needed? What if the MOU is included in the SIP?

We would appreciate any advice you may have as to how to deal

with these issues. If you have any questions please contact Jay
E. Bates at FTS 484-2616.

7///7 aa L

effrey R. Brooks, Director -

Office of Program Development
Attachment




Letter %o Caltrans McManus

In response to your letter of July 25, 1991 concerning "Design
Concept and Scope of Projects in Environmental Documents", we shar:
your concern that there appears to be a conflict between the way
Transportation Improvement Programs (TIPs) are developed and the
1990 Clean Air Act Amendment (CAAA) conformity process. For
several years FHWA has been urging the States to define logical
termini for projects that have independent utility under the
Naticnal Environmental Policy Act (NEPA) and we have also
encouraged the States to include all impacts associated with the
propcsed projects. In socme cases this led to environmental
documents that included projected transportation system development
as well as the portion of the project that could be built in the
near future with existing funding.

The CAAA requires that plans, programs, and projects must be found
to conform by the MPO as well as the Federal Highway
Adninistration. The situation that you have identified is where
the program or TIP has a very narrow definition of the project and
has termini and/or lane configurations that .are quite limited.
When an environmental document 1is written a larger more
comprehensive project 1is studied and is often the preferred
alternative. You have asked that we examine our ability to approve
environmental document whose actions involve multiple phases, not
all of which are in the latest conforming TIP. Unfortunately we do
not believe that it is possible under the law to do this.

While we do share your concern that it is quite difficult to comply
with the two laws, we believe that it is possible without
disrupting the project development process to a great extent. We
have two possible ways of dealing with the problem that we would
like to offer for your consideration that we believe would
recognize project phasing and programming problemns.

1. The TIP could be modified to show an "out years" column for
projects that there is a reasonable assurance that funding will be
available. The larger project could then be described in this TIP.
Then a TIP conformity finding could be made according to the CAAA
and the project on the TIP would match the one described in the
environmental document. )

2. The environmental document could include as full alternatives
both the larger more comprehensive project and the smaller project
that is described on the TIP and for which a reasonable expectation
‘of funding is available. When the final decision is made by FHWA
(Record of Decision or Finding of No Significant Impact), it would
be done for the smaller project. At the time funding and
commitments become available for the larger project and it is
placed on a TIP that is found to conform, FHWA could go back to the
document and write a ROD or FONSI on that larger project. This
assumes that the projects. design concept and scope have not
changed.

We intend to work with your office, the Environmental Protection
Agency, and the MPO’s over the next several months to assure that
the project development process works as smoothly as possible under
both NEPA and the CAAA.
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July 25, 1991

MR. ROGER BORG, Division Administrator
Federal Highway Administration
Federal Building

801 "I" Street

Sacramento, California 95814

Dear Mr. Borg:

Design Concept and Scope of Projects -
in Environmental Documents

fniCDO

I am very concerned with an interpretation conflict that has
arisen between environmental document approval, Transportation
Improvement Programs (TIP), and the Clean Air Act Amendment
(CAAA) conformity process. The view held is that the project
described in the environmental document must be the project

described in the TIP, no more, no less,

in order for FHWA to

approve the environmental document and make a conformity finding.
This is creating a conflict between two very basic laws that must
be addressed in order for a project to proceed.

NEPA and the Federal project development processes require
that the design concept and scope of the actions proposed in
project-specific ‘environmental documents be sufficient so as to
meet the demonstrated needs for some time into the future,

.generally at least 20 years. Further, the proposed project must

have independent utility and logical limits.

The CAAA requires that a project come from a conforming o
program (TIP); that the project’s design concept and scope have 'f:
not significantly changed subsequent to the conformity finding () G
for the TIP; and that the project’s design concept and scope was- 2
adequate. at the time of the TIP’s conformity determination to ‘.
determine emissions.

The TIP is required to be a financially constrained,
relatively short term document. As such, it is not unusual for
the action set forth in an environmental document to encompass
more than one TIP project.
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This narrow interpretation of "programmed" projects doesn’t
reccgnize multiple phased projects when dealing with
environmental documents. There is a need to account for the
acticn prcposed in the document allowing for a "consistency"
finding. Recognition must be given to phasing. What is
programmed may be a "programmable" phase.

I am asking that your office examine your ability to approve
environmental documents whose actions involve multiple phases,
not all of which might be in the latest TIP.

Sincerely,

N IX

F. McMANUS

Deputy Chief Engine
Dipision of State and Local
Project Development




MEMORANDCK OF UNDERSTANDING

i BY BETWEEN
SOCTHERN CALIFORNIA ASSOCIATION OF GOVERNMENTS
AND

SAN JOAQUIN HILLS TRANSPORTATION CORRIDOR AGENCY
REGARDING IMPLEMENTATION OF
TOLL FACILITY PRICING POLICY

This Mezorandum of Understanding ("Mou") {s
entared as of » 1991 by and between the
Southarn Callfornia Association of Governzants ("SCAG™)
and the San Jocaquin Hills Transportation Corridor Agency
("Agency®) in consideration of the following facts,

1.0 Recitala.

1.1 §6CAG is tha zDetropolitan planning
organization for the Southernm California region.  SCAGC has
adopted a Regional Mobility Plan ("RMP*) vwvhich is a
long-term plan for tranaportation improvements in Scuthern
california. The RMP is a conmponent of the 1989 Air
Quality Management Plan (71589 AQMP") approved by SCAG,
the South Coast Air Quality Management District and the
California Air Rescurces Board. The RMP includes the San
Joaquin Hills Transportation Corridor ("SJHTIC®) as a
proposed new facility. The analysis conducted with ragard
.0 the RMP assumed that the SJHTC will be constructed as a
facility between the existing terminus of State Routs 73
in Newport Beach, California to a connection with
Interstates S5 in San Juan Capistrane, and that SJHTC would
include eight lanes, including two High Occupancy Vehicle
("HOV") lanes, by the year 2010.

1.2 In March 1990, the SCAG IExecutive Cozmmittase
adopted a Transportation Conformity Guidelines Randhoek to
establish procedures for deternining tha conzomitz of
transportation projects with the 1989 AQMP in compliance
with section 176 of the federal cClean Alr Act. The
Transportation Conformity Guidelines Handbook interpreted
the RMP to allow the construction of HOV lanes on new
facilities which are planned to include KOV lanes,
including the SJHTC, to be phased so long as such HOV
lanes are constructad no later than the year 2010.

1.3. In Necvember 1990, SCAG approved the PFiscal
Year 1991-1997 Transportation Improvement Program ("1991
TIP*). The TIP includes the SJHTIC.

1.4 ©On Novenber 15, 1950 the Preside
the. Clean Air Act Arzaendments of 1990 which revised the



Transportation Conformity Provisions of the Clean Alr act'
("Act") and established sgpecial proceduras governing a
deter={nation of cecnfcrzity under secticn 176 of the Act
during the interinm period prior to the approval of a sStatas
Inplezentation Plan by the Envirconzental Protection Agency
{in cczpliance with the requirements of the Clean Air Act
Acendrents of 1990 (“CAA Amenduents®). In pertinent part,
the Transportation Conformity Provisions of the CAA
Azend=ents exzphasize that, except as specified, conformity
deter=inations pursuant to the Act shall be zade at tha
plan and program level and that conformity of projects
with the requirements of the Clean Alr Act "will bhe
dexcnstrated® i{f the transportation project cozes from a
cenforaing transportation plan and program as defined in
section 176(c)(3)(A) of the Act.

1.5 On June 6, 1591, SCAG adopted transportation
conformity procedures in accordance with the CAA
Azendrments and adopted revisions to Transportation Contrel
Measures 2.f and 13 of the 1991 Air Quality Management
Plan to provide for the use of a toll pricing mechanisa as
an {nterim measure {n l{eu of the cocnstruction of a HOV
lane {n the initial phase of the STJHTC. The South Coast
Alr Quality Management District adopted tha revisions to
Transportation Control Measures 2.2 and 13 with certain
further revisions concerning the use of toll® pricing
mechaniszs as an interin measure in lieu of <the
construction of HOV lanes on toll facilitises.

1.6 On March 14, 1991 the Board of Directors of
the Agency adopted a toll priecing policy as part of tha
Board’s approval of the SJHTC to achisve an equivalent
average vshicles occupancy as would be achieved with the
construction of the HOV lanes as part of the initial phase
of the SJHTIC.

1.7 SCAG is presently in the process of
preparing the 1991 Conformity Analysis for the 1991 TIP to
conply with the requirements of section 176(c)(3)(A) of
the Act and the {nterim guidance prepared Dby ths
gnvironrental Protection Agency and the U.S. Department of
rapsportation. With the understandings reached in this
MOU, SCAG is agreeing to include the SJHIC in the analysis
of TIP as a six lane facility with the inclusion of a
toll pricing policy as described {n Saction 1.6.

1.8 This MOU i{s intended to implement the ¢oll
facility pricing policy adopted by the SCAG Executive
Comnmittses and ¢the Socuth Cocast Air Quality Management
District Board of Directors as part of Transportation
Control Measures 2.f and 13 of the 1991 Air JQuality
Managepent Plan (“1591 AQMP") and to provide assurances to

§/07,91



the Agency that SCAG will determine that the SJETC is in
conforaity with ¢the RMP, with the applicable State
zplexentation Plan and otherwise <conforzs with the
applicable requirezents of the federal Clean Air act, the
California Clean Air Act and any other applicable law or
regulaticns.

A .
2.0 Identification of Annual Average Vehicle Qccupancy
csal. .

No later than nine nonths prior to the opening
the entire length of the SJHTC ¢to traffic ("Cpening®) and
annually each year after the Opening, the Agency and SCAG
shall jointly establish a goal concerning Average Vehicle
Cccupancy on the SJHTC during peak commute pericds
("AVO®"). The Annual AVO goal shall be estadlished after
takxing into consideration the following:

(1) The Dbackground AVO within the Southerm
California region and within Oranga County;s

(2) The most recent estimate of the AVO that
would have been attained with the
construction of two HOV lanes as part of the
initial constructiocn phases of the 8JHTC;

(3) The AVO on comparablas corridors with frse
HOV lanes in Orange County?

(4) The type of vehicle trips projected to use
the SJHTIC during the year following the
establishment of ths AVO goal;

(S5) The extent of congestion on the SJHIC and on
the I-40S parallel to the SJHTC; and

(6) Other factors determined to be appropriate
by the Agency and SCAG. :

3.0 Irple e} Po .
3.1, Monitoring of Average Vehicle Occupancy.

The Agency shall establish and inmplement a

program ("Monitering Program") consistent with monitorin

by count transportation commissions an other
Tegional monitoring programs to monitor AVO on the SJHTC
in such a manner so as to docunment the progress of the
Agency in achiaving the Annual AVO goal established
pursuant to section 2.0 and to allev a comparison of AVO

on the SJATC with (i) the AVO that would have been
attained in the event that the two planned HOV lanes had

8/07/91



been built at the same tize as the construction of the
initial six lanes of the SJHTC, and (i{i) with the AVO en
cozparable Corridors with free KOV lanes in Orange County.

An additicnal objective of the monitoring prograa
shall be tha rTeasurezent of progress %tecward the ultinate
objective of achieving an AVO on tha SJHTC and in the
reqion generally of 1.5 passengaers per vehicle during peak
com=mute pericds Dby 1999. It {s recognized and
ackncvledged that the 1.5 AVO is an ultirmate cbjective for
the SJHIC that will be periocdically evaluated to reflect
inforzation develcoped in the Monitering Program and tha
experience of SCAG {n izplementing the Regicnal Mobility
Plan., It is recognized that the 1.5 AVO may not be
feasible to achieve on the SJHTIC by 1999 becauss of a
nunter of factors outside tha contrel of the Agency
including (i) competition frcm frae HOV lanes on parallel
corridors in Orange County, (ii) the absence of sufficient
congestion on the SJHTC during the early operational years
of the SJHTC, (ii{) financial limitaticns on the Agency’s
apility to increase toll prieing 1incentives and
disincentives to a degres that®will adversely affect the
ability of the SJHTC to generats sufficient revenues to
adaquately zeet operation and rmaintenance costs for the
STHTC and othervise conmply with requirezents of the
Indenture of Trust and other commitments ralated to the
financing of the SJHTC, (iv) delays in the opaning of the
SJHTC to traffic, and (v) insufficient progress in the
{mplezentation of other transportation control measures in
the Air Quality Managezent Plan by the rasponsible
agencies to increass vehicle occupancy in the area of the
SJTHTC.

4.2 Elerents of Monitoring Progxanm.

™e seslexents of the Monitoring Program shall
include the following:

(1) The Agency shall monitor vehicle occupancy

. on the SJHTC during peak comnute pericds in
a manner that will allow for the calculation
.0f AVQO on the SJHTIC:

(2) The Agency shall obtain available
ingormation <compiled by the California
Department of Transportation regarding AVO
on comparable fres corriders with free HOV
lanes in Orange County; and

(3) Beginning two years after the Opening of the

SJHTC, and annually each Yyear thereafter,
the Agency shall submit a report to SCAG

8/07/9



which docunents the AVO on the SJETC and >
cempares the annual AVO on the SJHTC vwith

t-e Annual AVO goal established pursuant ¢o
Secticon 2.0.

Prior to the Opening of the SJHTC, the Agency
shall, in its socle discretion, adopt toll pricing
cechaniszs which it determines are necessary to achiave
the initial Annual AVO goal established pursuant to
Section 2.0. 1In the event that beginning two years aftar
the Opening of the SJHTC and annually each year
thareaftaer, the Agency has not achieved the Annual AvVO
goal established for the preceding year, then, {in {ts sole
discretion, the Agency shall rzrevise the toll priecing
mechaniszs, or implement additional zmechanisms, to achieve
the Annual AVO gcal established pursuant to section 2.0 of
this MOU. The toll pricing wmechanisms avajilable to the
Agency includs, but ars not limited to, the folloving:

(1) Reduced toll prices for HOV users)

(2) 1Increased toll prices on single occupant
vehicles during peak periods;

(3) Reduced toll prices for HOV us;rl that
subscribe to the Autozatic Vehicle
Identification System; and

{(4) Any other pricing mechanisa to provide an
incentive to increase AVO or a disincentive
to decrease single occupant vehicle usage on

the SJHTC.
$.0 SCAG Congformity Pinding.

In consideration of the Agency’s commitments i(n
this MOU to ixzplexment procedures to achieve the Annual AvVO
goal for the SJRTC, SCAG agrees that it will (i) include
the SJHTC as a six lane facility in the 1991 Conformity
Analysis for the 1991 TIP and (ii) concurrent wvith a
finding by SCAG that the 1991 TIP complies vwith the
requirements of section 176(c)(3)(A) of tha Act or
otherwiss conforzs with the Act, provide a wvrittan
deteraination to the Agency and ¢the Pederal Highway
Administration that the construction of sixjplanes on the
SJHTC! including implementation of the toll pricing policy
desar [-] n this Memorancun o] naerstan nd, 18

censistent and is in conformity with tha RMP, the 1979

807/



State Implementation Plan, the 1989 AQMP, the 1991 AQMP, **
and othervise co=pliaes with the requirezents of section
176(c) (3){B) of the Clean Air Act, and the cCalifornia
Clean Alr Acet.

6.0 Toll Pricing Study.

The Agency shall conduct a study ("Pricing
Study") evaluating the effactiveness of the use of toll
pricing zmechaniszs to ackieve an AVQO on the SJHTC which is
cozparable to the AVO on cozparable Corridors with free
Hov facllities in Orangs County. The Pricing Sstudy shall
be conductad {n accordances with tha scope of work attached
herato as Exxaibit 1. SCAG and TCA hereby agrese to congcur
in tha results of the Pricing Study; provided the Pricing
Study carries out the sccpe of work. Neither SCAG nor the
TCA shall seek to modify or change the sccocpe of work or to
recoxz=end or requirs any other studies or analysis of the
effactiveness of the use of toll pricing mechaniszs.

Dated: , 1991 San Jocaquin Hills Transportation
Corrider Agency

Byt ' .

wWilliam Woollett, JI.
Executive Director

Dated: , 1991 Southern California Association
of Governzents

By:

CR1:ROTI4S8
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Ms. Helene Szooklar
Southern California Association
of Governments
818 W. Seventh Street, 12th Floor
Los Angeles, Califormia 90017-3435
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Dear Helene:

In responsa to your Iinquiry about vhether the ROV
pricing policy adopted by the Board of Directors of the San
Joaquin Hills Transportation Corrider Agency is binding, I have
enclosed Mitigation Measure T/C-8 from ¢the San Jocaquin BHills
Final ZEIR. This mitigation =measurss {ncorporates the HOV
pricing policy included in the resclution of the TCA approving
the San Jocaquin Hills project. (Resolution No. 915-06.) The
TCA Board axplicitly adopted the mitigation measures described
in the Mitigation Monitoring Prograa (Resolution Neo. 915-06,
para. 3). .

In my viev, this rexmoves any doubt that the ROV
pricing policy adopted by the TCA is binding on the TCA and is
enforceable. Public Resources Code section 21081.6¢ makes it
clear that the purpose of a Mitigation Monitoring Prograa is to
w{nsure compliance during project Implezentation.” In
addition, the courts have recocgnized that nmitigation measures
specifically adopted in agency project approval rasolutions are
binding. (See, Citizers for Ouality Growgh v, City of Moupt
shasta (1988) 198 Cal.App.id 433, 442.)
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of Governzants
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Notwithstanding the foregoing, as we have indicated ve
are agreeable to enter into mexcranda of undarstanding to
izplezent tha provisions of the 1991 Air Quality Managerent
Plan regarding the use of a toll pricing policy to achieve
equivalent HOV usesage on toll facilities.

I look forwvard to finalizing the form of the MOU in
the next few days.

Ve y yours,

Robert O, Thornten
of NOSSAMAN, GUTHNER, KNOX
& PLLIOTY

RDT:1mb
Enclcsure
oR1:007:643

ce: William Woollett, Jr.
Mark Pisano



